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Fairness & Solvency Opinions

 FAIRNESS OPINIONS
 

Boards of companies, shareholder groups, bondholders, lenders, and other parties may desire a fairness opinion in 
order to help protect their investments and thwart legal liability. Both sides of an M&A transaction may be interest-
ed in receiving a fairness opinion. At times, multiple opinions are sought.

Fairness opinions are offered with respect to the fairness of a Specific Transaction. These opinions comment on 
terms and conditions, primarily pricing. Fairness opinions do not attest to the effectiveness of an auction process, 
nor do they address strategic merit. Fairness opinions are not audits or legal attestation.

The Business Judgment Rule protects Boards unless resources are wasted, or there has been a failure to exercise 
Duty of Care or Duty of Loyalty, or the Board did not act in Good Faith.

The fairness service provider must perform significant due diligence and form an oversight committee. Sensitivity 
analysis, consideration of alternatives, and consideration of risks are all taken into account. Comparisons are made 
of that which is given up versus that which is received.

 SOLVENCY OPINIONS
 

Parties to various transactions such as special dividends, share buy-backs, restructurings, mergers, spin-offs, 
recapitalizations, and going private are concerned with fraudulent conveyance issues. Fraudulent conveyance, or 
fraudulent transfer, is an attempt to avoid debt by transferring money to another party. A transfer will be fraudu-
lent if made with actual intent to hinder, delay, or defraud any creditor. However, there are two types of fraudulent 
transfer - actual fraud and constructive fraud. Constructive fraud does not relate to fraudulent intent, but rather 
to the underlying economics of the transaction, if it took place for less than reasonably equivalent value at a time 
when the debtor was in a distressed financial condition.

A solvency opinion provides a level of assurance or reassurance to stakeholders in a transaction as to whether or 
not an entity is solvent before and / or after the consummation of the transaction. 
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 SOLVENCY TESTS INCLUDE

Balance Sheet Test – Does the fair value and present fair saleable value of the aggregate assets exceed aggregate 
liabilities (stated and contingent)? 

Cash Flow Test – Is the projected cash flow sufficient to repay debts and other obligations as they come due? 

Capital Adequacy Test – Will the entity have “adequate capital” with which to conduct its business?

Shareholder Distribution Test – Does the present fair saleable value of the assets over the probable value of the 
liabilities exceed the value of the distribution plus the stated capital? This test does not apply to all solvency 
opinions - it is required by certain state corporate statutes.

 REPRESENTATIVE CASES

n   Provided a solvency opinion in connection with litigation around fraudulent conveyance claims wherein a  
     large PE firm did a $1.0 billion + dividend recapitalization of a wireless telecommunications company in Europe,  
     followed by the company shortly thereafter filing for bankruptcy.

n   Performed strategic consulting and fairness opinion in connection with contemplated business unit sale of a 
     legacy cable TV service provider.

n   Performed fairness opinion of a sale of a $200 million construction equipment retailer.  Transaction involved 
     multiple classes of stock acquired.

n   Performed fairness opinion related to the proposed recapitalization of a public company.

n   Developed solvency analysis of American Classic Voyages Company on behalf of Atlantic Marine Inc. pursuant 
     to a preference action.

n   Performed a solvency opinion of a metals extruding company related to a preferential transfer claim.

n   Performed numerous fairness opinions related to settlements of securities litigations.

n   Provided solvency opinion for Creditors’ Committee in connection with a possible fraudulent conveyance 
     action in the Goldman Industrial Inc. bankruptcy.

n   Provided solvency opinion for the Board of Directors of Fansteel Inc., a publicly traded producer of fabricated 
     metal products.

n   Provided a solvency opinion of MIRANT Mid-Atlantic, a wholly-owned subsidiary of MIRANT Corporation, to 
     assist its secured lenders (Verizon Capital, Bank One and Union Bank) in connection with a bad-faith Chapter 11 
     filing of the subsidiary. 
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Why GlassRatner?

Several cases 
where we have led 
damages analysis 

and served in an 
expert testimony 

capacity include: 

WHY 
GLASSRATNER?

Contact:

Daniel Korczyk, CPA, ASA, ABV

Senior Managing Director

dkorczyk@glassratner.com

(d) 404.835.8874

(c) 770.490.2296

1. GlassRatner’s senior leadership is highly 
experienced and credentialled. Our firm specializes 
in taking on complex assignments that are highly 
scrutinized. we are known for performing work that 
stands up to intense financial and legal challenges. 

2. We bring true industry experience to each 
assignment. We have firsthand understanding of the 
issues, challenges, and competitive dynamics of our 
clients’ businesses. 

3. GlassRatner is free from the conflicts of 
interest that have come back to haunt service 
providers lacking from malperformance. 


